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PART  1125— STANDARDS  FOR  DETER¬ 
MINING  RAIL  SERVICE  CONTINUATION 

SUBSIDIES 

Miscellaneous  Avoidable  Costs 

Present:  Alan  M.  Pitzwater,  Director, 
Rail  Services  Planning  Office,  to  whom 
the  matters  under  construction  in  this 
notice  and  order  have  been  assigned. 

This  supplemental  notice  of  Rulemak¬ 
ing  and  Oi^er  is  issued  pursuant  to  sec¬ 
tion  205(d)  (3)  of  the  Regional  Rail  Re¬ 
organization  Act  of  1973  (the  “Act”) ,  Pi. 
93-236,  87  Stat.  985,  which  provides  that 
the  Rail  Services  Planning  Office  of  the 
Interstate  Commerce  Commission  (the 
“Office”)  shall — 

— ^within  180  dairs  after  the  date  of  enact¬ 
ment  of  this  Act,  determine  and  publish 
standards  for  determining  the  “revenue  at¬ 
tributable  to  the  rail  properties”,  the  “avoid¬ 
able  costs  of  providing  service”,  and  “a  rea¬ 
sonable  return  on  the  value”,  as  those  phrases 
are  used  In  section  304  of  this  Act,  after  a 
proceeding  In  acc<Htlance  with  the  provisions 
of  section  5S3  of  title  6,  United  States  Code. 

On  PrtJruary  25,  1974,  the  Director  of 
the  Rail  Services  Planning  Office  (Office) 
of  the  Interstate  Commerce  Commission 
(Commission)  Issued  a  notice  of  proposed 
rulemaking  and  order  (39  FR  7182) ,  pur¬ 
suant  to  the  above  quoted  provisions,  set¬ 
ting  forth  a  prcHio^  Part  1125  to  Title 
49  of  the  Code  of.  Federal  Regulations, 
containing  standards  for  defining  the 
quoted  terms.  After  an  extended  period 
for  public  comment,  the  Office  issued 
standards  on  July  1,  1974  (39  FR  24294) . 
On  July  30,  1974,  the  Office  issued  a  no¬ 
tice  announcing  that  petitions  seeking 
amendment  of  the  standards  would  be 
accepted  if  filed  on  or  before  August  19, 
1974  (39  FR  28196) . 

In  requesting  amendment  of  the  stand¬ 
ards,  several  parties  urged  that  the 
standards  be  tested  on  actual  branch 
lines  and  that  the  time  for  filing  be  ex¬ 
tended.  On  Sept^ber  10,  1974,  the  Of¬ 
fice  issued  a  notice  stating  that  the 
standards  would  be  tested  and  that  the 
time  for  filing  pleadings  was  being  ex¬ 
tended  to  October  30, 1974  (39  FR  35444) . 

Following  an  in-depth  analysis  of  the 
petitions  and  of  the  knowledge  gained 
from  the  testing  of  the  standards,  the 
Office  published  revised  standards  for 
determining  rail  service  continuation 
subsidies  on  January  8,  1975  (40  FR 
1624).  Since  the  revised  standards  re¬ 
flected  significant  changes  from  the  orig¬ 
inal  version,  the  Office  invited  additional 
comments  to  be  filed  by  February  18, 
1975. 


Following  analysis  of  the  comments 
filed  in  response  to  the  January  8,  1975 
revisions,  the  Office  issued  Miscellaneous 
Amendments  to  the  standards  on  March 
28, 1975  (40  FR  14186) . 

After  the  Final  S3rstem  Plan  was  is¬ 
sued,  the  Federal  Railroad  Adminis¬ 
tration  established  a  Subsidy  Program 
Implementation  Task  Force,  comprised 
of  representatives  of  the  viewpoints  of 
the  trustees,  ConRail,  the  solvent  car¬ 
riers,  the  states,  and  the  involved  federal 
agencies,  to  address  the  issues  to  be  re¬ 
solved  in  negotiating  operating  agree¬ 
ments  for  services  to  be  continued  under 
subsidy  offers.  This  Task  Force  recog¬ 
nized  that  liability  for  personal  injuries, 
deaths,  and  property  damage  is  an  issue 
which  must  be  resolved  in  order  for  the 
rail  service  continuation  provisions  of 
the  Act  to  be  exercised  by  potential  sub¬ 
sidizers.  While  there  was  basic  agree¬ 
ment  among  the  Task  Force  members 
that  the  costs  of  injuries,  deaths,  and 
property  damage  on  a  subsidized  line 
were  properly  avoidable  costs  of  operat¬ 
ing  the  subsidized  service,  there  was  also 
a  realization  that  potential  subsidizers 
will  be  hesitant  to  expose  thonselves  to 
multi-million  dollar  damage  settlements 
arising  from  incidents  which  might  occur 
on  the  subsidized  line.  Similarly,  the 
operating  railroads  will  be  hesitant  to 
expose  themselves  to  such  claims  if  they 
cannot  be  reimbursed  for  such  costs. 

The  Task  Force  considers  insurance 
coverage  for  such  liabilities  to  be  a  rea¬ 
sonable  solution  to  this  problem.  Most 
of  the  carriers  which  will  be  operating 
the  subsidized  services  have  liability  in¬ 
surance  policies  in  force,  and  the  subsi¬ 
dized  lin^  could  be  included  as  proper¬ 
ties  covered  under  these  policies.  The  ad¬ 
ditional  premiums  incurred  for  this  ex¬ 
tended  coverage  would  be  avoidable  costs 
of  operating  the  subsidized  services. 

However,  the  general  liability  policies 
of  major  carriers  usually  Invtdve  a  de¬ 
ductible  of  over  one  mlUimi  dollars,  an 
amount  which  could  also  discourage  po¬ 
tential  subsidizers.  To  protect  them¬ 
selves,  subsidizers  may  request  the  op- 
erating  railroad  to  purchase  additional 
insurance  to  cover  the  liability  for  the 
deductible  amounts  of  the  operating  car¬ 
rier’s  general  policy.  Policies  Kimiiar  to 
those  carried  by  short  line  railroads 
should  be  available  for  many  of  the  sub¬ 
sidized  lines.  These  policies  have  lower 
deductible  amounts  and  could  be  written 
to  a  maximum  coverage  which  matches 
the  operating  railroad’s  deductible.  If 
such  “short  line”  coverage  were  obtained 
by  the  operating  railroad,  the  prranium 
costs  for  these  coverages  would  be  avoid¬ 
able  costs. 

The  standards  as  issued  January  8, 
1975  and  amended  March  28.  1975,  did 


not  define  such  insurance  premiums  as 
avoidable  costs.  Undoubtedly  there  will 
be  other  directly  attributable  items 
which  are  not  specifically  covered  by  the 
present  standards.  Therrfore,  the  Office 
is  amending  the  standards  to  provide  for 
the  hiclusion  of  directly  attributable 
costs  which  are  not  otherwise  covered  by 
the  standards  as  avoidable  costs  of  pro¬ 
viding  service  on  subsidized  lines.  All  such 
costs  must  be  identified  separately  and 
be  Incurred  directly  in  the  provision  of 
the  subsidized  service. 

All  persons  Interested  in  filing  state¬ 
ments  of  their  views  on  the  amendment 
which  is  a  part  of  this  notice,  or  in  tun- 
posing  for  consideration  an  alternative 
amendment,  are  invited  to  do  so.  State¬ 
ments  should  be  sutoiitted  in  writing  to 
the  Office  on  or  before  Jtmuary  7,  1976. 
An  original  and  three  coi^es  of  any 
statement  should  be  supplied.  The  OfBce 
shall  review  all  submissions  and  if  com¬ 
ments  requiring  change  are  received,  the 
amendment  will  be  modified  at  a  future 
date.  This  amendment  shall  take  effect 
as  set  forth  below  on  January  22, 1976. 

In  light  of  the  foregoing  considera¬ 
tions: 

It  is  ordered.  That  all  interested  par¬ 
sons  be  tovited  to  participate  in  this  pro¬ 
ceeding  by  submitting  written  represen¬ 
tations  containing  statements  of  fact  or 
views.  To  be  considered,  the  original  and 
three  copies  of  each  representatiem  must 
be  filed  (m  or  before  January  7,  1976, 
with: 

Rail  Services  Planning  Offlee, 

Interstate  Commerce  CXunmlwlon, 
Washington,  D.C.  20423 

It  is  further  ordered.  That  Part  1125 
of  Subchapter  B  of  Chaptor  X  of  Title  49 
of  the  C?ode  of  Fedoral  Regulations,  be 
amended  by  adding  a  new  paragraph  (1) 
as  set  forth  b^w  to  8  1125.5  of  the 
standards  as  adopted  on  January  8, 1975 
and  amended  on  March  28,  1975. 

And  it  is  further  ordered.  That  this 
order  shedl  become  effective  January  22, 
1976. 

By  the  Commission,  Rail  Services 
Planning  Offlee. 

[SEAL]  Robest  L.  Oswald, 

Secretary. 

The  following  new  paragraiffi  is  added 
tc  8 1125.5: 

§  1125.5  Avoidable  costs  of  provkUng 
service. 

•  •  '  •  •  • 

(1)  Miscellaneous  avoidable  costs.  The 
amounts  assigned  undo:  this  item  shall 
be  those  identifiable  costs  directly  re¬ 
lated  to  the  branch  which  are  not  other¬ 
wise  assignable  in  this  section. 
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